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PPROGEEDI-NGS
MARCH 9, 2006
MORNI NG SESSI ON
(COURT CALLED TO CRDER

THE DEPUTY CLERK  Everyone ri se.

THE COURT: Be seated please. &od norning, |adies and
gentlemen. Call the case.

THE DEPUTY CLERK:  MDL No. 1355 In re: Propul sid.

THE COURT: Wul d counsel nake their appearance for the
record, please.

MR ITRNN ood norning, Your Honor, Jimlrwin for the
def endant s.

MR DAVS (od norning, Your Honor, in Russ Herman's
absence, Leonard Davis for the plaintiffs.

THE COURT: W're here today with our nonthly neeting.
V¢ have received fromthe |iaison coomttee a report and agenda
of a couple of nmatters on it and I'lIl take it in order.

The first order of business was state |iaison counsel.
Any report fromstate |iaison counsel? You recall Propulsid Il

MR ARSENALLT: Yes, Your Honor. (ood norning,
R chard Arsenaul t.

Your Honor, as you know, for many nonths now we have
been trying to reach out to the | awers who have cases that m ght
be eligible for Propulsid Il. W' ve identified those | awers.

VW have been in regular communications with them W have been
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working hard to try to nmake sure we have accurate inventori es,
and now with the advent of Propulsid Il, we again reached out to
themto try to provide themw th as nuch information in terns of
access to the websites and so forth, continue to work with them
to make sure that the inventories are correct.

And then the latest thing we've done, Your Honor, is
we've had two infornational semnars, synposiumtype functions,
one in Hawaii in connection wth the ATLA md-w nter convention,
and anot her in Jackson, Mssissippi. W chose that site because
it seened |ike the highest concentration of cases and | awyers
w th those cases were in that venue.

So on February 23rd we had a programthere, Your Honor,
an open program by tel ephone. V¢ had an overview, a historical
perspective provided by M. Zimmerman. W had Arnol d Levin, who
tal ked about the benefits, the risks, and the options associ at ed
wi th this program

| discussed the admnistrative clains. Barry HII
talked in detail about the injury and death clains. Dawn Barrios
tal ked about the forns and the various cut-offs. And there was a
guesti on- and-answer period, and during that process, the
Speci al Master Juneau called in, nmade a brief presentation and
al so nmade hinself available to ask questi ons.

| think the attendance was good. The audi ence appear ed
engaged. They had some good questions, | think, that we were

able to resolve. And we're hopeful that this is a positive step
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I n supporting the program associ ated with Propul sid.

THE COURT: You-all talked to nme about ny invol venent in
it. | don't know whet her you've thought it through as to whet her
| need jurisdiction or whether this is in agreenment, and whatever
it is, if | need the Aerk's Ofice involved in it in sone way, |
have to ask you to neet with the Aerk's Ofice and discuss it
wth them

| don't know whether you're at that stage yet, but if
you need anything filed in court, or multiple files -- | don't
know whether | will or will not, you will know better than | --
we're going to have to neet and discuss that and work out the
| ogi sti cs.

MR ARSENAULT: Thank you.

M5. BARRCGS: |'msorry, Your Honor.

THE COURT: That's all right.

M5. BARRCS: Dawn Barrios with the state |iaison
commttee. | wanted to just put one itemon the record, and we
| earned about this glitch in dates when we had the infornational
nmeeting in Jackson. So not only did the participants |earn
sonet hing, actually the attorneys who were working on the case
| ear ned sonet hing as wel |l .

It appears as though, Your Honor, when J & J Jansen
(spel | ed phonetically) sent out the termnation of the tolling
agreenent notification, and every attorney then had 60 days from

the date they received that letter to actually file sonething in
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order to preserve the statute, those dates generally wll end
sonetine in March of '06. The claimforns for Propulsid Il are
not due until June 17th of '06, so therefore we had about a
90-day w ndow, and a question was raised fromthe audi ence, "WII
ny claimprescribe or will the statute run in 90 days?"

V¢ spoke with the defense and they have assured us that

anybody who filed a valid claim-- |I'msorry, anyone who was on a
valid tolling agreenent and files a claimin Propulsid IIl, their
statute will be preserved. | wanted to nenorialize that

agreenent for the record.

THE COURT: Fine. |Is that the way you see it fromthe
st andpoi nt of the defendants?

MR PREUSS: Chuck Preuss on behal f of the defendant.
That is correct. |If they join the program then that supersedes
that defense; if they don't, then of course they are subject to
the statute.

THE COURT: |s that your understandi ng?

M5. BARRCS:  Yes, Your Honor, that's correct.

MR DAVS Your Honor, | just want to let the Court
know and thank Barry, Dawn, R chard, Pat, Bucky Arnold and those
who worked with us in handling the neetings in Mssissippi and
maki ng sure that this thing was up and running and we are
encour aged.

THE COURT: God. kay. The next itemis trust

account. Anything there --
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MR DAVIS. There have been no new reports. ne deposit
was nmade by the defendant, and as Your Honor is aware there is a
notion for rel ease and di sbursenent of the funds from deposit
made in the registry of the court pursuant to pretrial order
nunber 16 is pending before Your Honor. There has been no
opposition filed in connection with that notion. And | think
that the notion spells out the purpose of it.

THE COURT: Trial schedule is next. |Is that trial stil
on in Vst Virginia?

MR DAVIS Yes, Your Honor.

THE COURT: Mediation and resol ution program Anyt hi ng
there? Pat, do you want to report on that?

e thing that |'ve been involved with and anxious to
resolve is the governnent's Medicare clains. |'ve had a nunber
of conversations with that office, and |'ve invited themdown to
New Ol eans and al so Houston. And they participated in a meeting
wth ne, and we've gotten sonme drafts back and forth, and
hopefully we're on the final draft at this point of an agreenent.
And we'll try to work out their clains globally, and 1'l|l be able
to begin disbursing the cases. That's sonething that | really
want to see happen as qui ckly as possi bl e.

SPEA AL NASTER JUNEAU:  Patrick Juneau for the record,
the special master, Your Honor. As you've indicated, we' ve had
extensive neetings with the governnment, including nmeeting in

Washi ngton. In principal, we do have consensus of an agreenent.
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W're down now, we're dealing with, as recently as this norning,
a draft that the planis that we will setup a conference call
and | think there is a substantial chance that we will have this
entire natter finalized | anguage wi se no |ater than Monday, this
comng week, and that being the case, we want to get the
signatories all signed off onit.

And if that's the case, then |'mready to proceed wth
maki ng the awards which | have already reviewed but | amnot yet
aut hori zed to disburse until such tinme as that agreenent is
finalized. So the light is at the end of the tunnel with regard
to that issue, Your Honor

THE COURT: | do appreciate the governnent's
participation in this. 1It's one of those things that has been a
roadbl ock in MOL natters, and | really hope that we can use this
approach for future MLs because it's just disconcerting when the
plaintiff gets the noney and everybody is happy -- plaintiff,
defendant, lawyers, litigants -- and then they have a probl em
with the funds bei ng di sbursed at the |ast mnute because of sone
lien, soif we can wash that out, get it out in global fashion,
this wll expedite matters.

SPEC AL NASTER JUNEAU.  The turnaround period had been
extremely quick, Your Honor, with regard to these docunents. As
you know, that can be a hang-up in these matters, but it |ooks
like we're right on the verge of conpleting that next week.

THE COURT: Hook ne in on that conference call and | et
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ne deal withit.

SPEQA AL MASTER JUNEAU:  Yes, sir

THE COURT: Thank you.

The next item let's see, is the pro se plaintiffs.
\W&¢' ve had sone novenent where you-all have talked to nme about a
| awyer at one tine, but the lawer is unable to do it so we've
got anot her person.

MR IRWN Yes, Your Honor. W are going to approach
Jerry Wbl e (spelled phonetically), a fine | awer known to all of
us and to Your Honor.

THE COURT:  Yes.

MR IRNN Lennie Davis and | intend on calling him
today. W may ask for sone hel p fromthe special naster,
M. Juneau, and we will encourage Jerry to hopefully have a
conference call with us and with M. Juneau to give himthe |ay
of the land, and we will report to Your Honor pronptly.

THE COURT: That's fine.

Al right. The next itemis the proposed order to

reflect dismssal of certain tolling agreenents.

MR ITRNN Your Honor, I'mpleased to say | think that
matter is on your desk.

THE COURT: Yes, | do have that. |In fact, it's been
si gned.

The next itemis notion for clarification of the

August 12th mnute entry. Wat's that?
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MR CAMPION  Your Honor, M. Ingramis in court.

THE COURT: M. Ingram | appreciate your patience on
this one. | understand you that you-all have been working very
hard on it. Wat's the result?

MR CAWION W are happy to report that we have
resol ved the matter. For the record, we entered a mnute entry
in August. Ve filed a notion for reconsideration of the mnute
entry. The argunment was tabl ed.

V¢ have now cone to a resol ution which has been
enbodied in a stipulation which will be signed today and fil ed.
The stipulation calls for an order fromyou accepting the
stipulation as part of the admnistration program And
M. Ingramand | are both satisfied withit.

And | have to say in particular, | appreciated his
patience, and his office was the one that canme up with the idea
to nmake it sinpler than we had proposed, and we're grateful for
t hat .

THE GQOURT: |s that your understanding, M. Ingran?

MR INGRAM |f the Court please, I'mGCarroll |ngram
And yes, sir, it is our understanding and we're appreciative of
the Court's patience with us as we worked toward this resol ution,
and we are appreciative of defense counsel, M. Canpion for
working with us in getting this issue resol ved.

THE COURT: (Good.

MR INGRAM And we have signed the stipul ation, and
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it's ready to present to the Court for order.

THE COURT: Ckay, fine. Yes, | appreciate your work
M. Canpion. | knowthat this is a hard one, and you' ve stuck
with it, and the Court appreciates that.

MR CAWI ON  Thank you, Judge.

THE COURT: Al right. The proposed order approving a
wongful death award nmade by the special master. | think I have
that and | think | signed it.

MR IRNN | think that's correct, Your Honor.

THE COURT: That's part of the record.

Energency notion for distribution of attorney's
fees. That's --
MR BECNEL: M notion.
THE COURT: Yes, your notion, M. Becnel, and M. Dunas
al so.
MR BECNEL: Your Honor, | would like to call sone
W t nesses.
MR LEVIN My | be heard, Your Honor.
THE COURT: He wants to call sonme w tnesses.
MR LEVMIN That's what | want to be heard on.
Arnold Levin, L-BEV-I-N

Your Honor entered an order to set forth a procedure
for determning common benefit work and an al | ocation of
attorney's fees. That was an interimaward of attorney's fees.

It is not afinal award. There is no finality whatsoever to the
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recommendat i ons of the special naster or the Court with regard to
those attorney's fees.

The order is not subject to appeal. Being
interlocutory, there is no 54(b) attachnent to that order. There
Is contenplated -- the exact date unknown, but certainly it wll
occur -- a proceeding for a final award of counsel fees.

At that time, all issues will be raised de novo, and
nobody is prejudiced by this interi maward because they w |l have
the opportunity to once again express thensel ves, and the
procedure will conport w th due process.

At that tinme that award will be final, subject to
revisiting in a notion for reconsideration, whether or not there
are witnesses necessary that -- to determne at that time, and
that order will be subject to appeal to an appellate court, but
at this point, to create a collateral attack on an interi morder
by producing witnesses is not only unwarranted, there is no basis
for it, Your Honor.

MR BECNEL: May it please the Court, I'mjust going to
show the Court a couple of exanples of why this is not the case.
Wien we started the Propulsid litigation, | think everybody here
wll agree that it was at ny urging that everybody becone
involved in this. | held nost of the neetings for nonths and
nonths and nonths prior to that. | devel oped the concept because
of a physician I was involved wth.

In addition to that, when we forned a conmttee, had
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nunerous nmeetings in which | paid for all of the costs, did
organi zati onal neetings, which | paid for all of the costs, none
of whi ch have been rei nbur sed.

Wen we organi zed the docunent depository,
M. Z nmernman brought sone of his technical people to set it up
Since Bill got paid out of the plaintiff commttee' s assessnents,
| didn't. And | had technical people there every day, all day.
In fact, M. Herman had never setup a docunent depository. | had
been involved in seven national docunent depositories prior to
that and had done, | think, 16 state depositories dealing wth
chem cal cases around the state.

' ve never been rei nbursed except for one $50, 000

assessnent. They said, VWll, we'll let you not pay this 50, 000;
we'll count that toward your rent. | carried the rent the whol e
time. | provided the services to clean that building. | did

virtually everything. M lawers spent nore tine at the
depository than anybody else's. Every tine there would be an
enmergency or sonething, they would call ny office. People would
drive back and forth fromreserve to be there.

And | was a nenber of the executive coomttee, the
three, which | kept insisting on meetings and objecting to using
the office of |iaison counsel to get all of the cases, which
objected to repeatedly, so | got on a blacklist when | started
doing that.

And as this court knows, a certain firmwound up
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getting virtually all of the baby cases that were settled, wound
up getting alnost all of the death cases, using the |iaison
position to do that. Wen the thing was argued before the ML
panel, the only peopl e what were there was nyself, M. Canpion,
and Hugh Lanbert. Because we couldn't get a flight there, |
asked himto use his plane to get us to and from Col orado

Spri ngs.

But because | nmade that objection and felt that it was
| nproper for, once a commttee was fornmed, for any nenber of the
commttee to continue to solicit and get cases, that they should
be working for the common benefit, | got penalized, and | got
penal i zed i nsofar as the fee distribution.

Sone of the |lawers | had were the nost conpetent.

M. Herman deci ded who worked and who didn't work and when they
wor ked and what they got. |If you ook at ny expenses conpared to
everybody else's, it's always the lowest airfare. It's two in a
room including nyself, when taking depositions, et cetera,

et cetera. And that's why | want to present evidence froma
nunber of the nenbers of the comittee.

And, you know, | don't know why | have to wait when, as
a menber of the executive coomttee, nobody told ne nor was it
ever brought up that there woul d be a conpensation commttee.
Never. It was not voted on. It was not tal ked about. It was
not di scussed, nuch less that the |iaison counsel woul d appoi nt

them or two of them including hinself, and when we went and he
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called a neeting in Atlanta, and | asked the Court to read that
transcript, he says, It's ny way or no way at all, and if you say
any objection, you're getting out of the roomand |'mthrow ng
you out of the room

THE COURT: Let nme interrupt you here. Let nme nove to
the other itens. VWe'|l get through with this neeting, and then
we'll talk with counsel about this aspect of it, but I don't want
to hold up everybody while we tal k about the notion.

Let nme talk to the notion to strike class allegations

first.

MR LEVIN Your Honor, excuse ne. For the record,
M. Dumas has filed the notion. W will respond to that.

THE COURT: M. Dumas, | have your notion. You filed it
a coupl e of days ago. The parties haven't had a chance to
respond. | want to hear fromyou, but | also want to have them
have an opportunity to respond, so I'mnot going to be able to
deal with your notion today, but I'll set a date for your notion,
and we'll hear fromyou as well as fromthe coomttee.

Motion to strike class allegations.

MR DUMAS. Thank you.

THE COURT: Thank you, M. Dunas.

M5. GARSAUD: Dom ni que Garsaud for the defendant. Your
Honor, we have a notion to strike the class allegations in seven
cases in which there are still viable class clains, two of which,

| understand, M. HII| is counsel of record.
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MR HLL: Four.

M5. GARSAUD: Well, two of which are subject to this
notion. Rght. That he's agreed to dismss. W're really
tal ki ng about five cases. W have filed a notion under the guise
that you have the authority under 23(d)4 to strike these
al | egati ons.

V¢ have a rule and order to show cause which was al so
filed wth that, which, | understand, was not signed, but we do
intend on submtting an order today that would grant that notion
and strike those allegations in those five cases.

THE COURT: | accept this. | haven't received any
response fromanyone, so --

MR HLL: Barry HII. 1 sent Mnique not just an
agreenent to strike the class actions, | sent a proposed order
di smssing the cases outright, the four class actions in the
federal system because the class as defined are peopl e who t ook
Propul sid but have no known injury; therefore, they have no
individual claim never did. That was strictly for medi cal
noni t ori ng.

Wen you issued your decision on that, effectively
those cases were just -- they are just dead in the water. And
there is --

THE COURT: R ght.

MR HLL: | don't see why we would go through striking

class action allegations but the case would still be there.
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THE COURT: Just dismss the case.

MR HLL: Let's just dismss themoutright.

M5. GARSAUD: W have no objection to that on the four
cases he has.

THE COURT: W'l dismss those outright.

M5. GARSAUD: Thank you, Your Honor.

THE COURT: Thank you.

Any new busi ness ot her than what we've tal ked about
with the attorneys?

The next neeting then will be May 2nd at 8: 30.

SPEC AL NASTER JUNEAU: (ne item Your Honor. | would
li ke to have the use of the courtroomat the conclusion of this
to have a neeting. | would like the representatives of the PLC
to be here, the state liaison coomttee representative to be
here, and the defendant, and Mss Wst -- | think she's here --
going to neet. \W have a natter involving a subrogation issue
that we need to discuss outside the agenda this norning.

THE COURT: You mght use the jury roombecause |'l| use
the courtroomto hear fromthe parties.

MR DAVIS. Your Honor, did you say the next status
conference was 8:30 or 9 o' cl ock?

THE COURT: 8:30 for the liaison, 9 o' clock for
ever ybody el se.

Ckay. Al right. That termnates this aspect of

the neeting, and we'll stand in recess at this point, but I'Il be
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back in a couple of mnutes to talk with M. Becnel, and
M. Levin, you stay here, too, and anybody el se who wi shes to
talk about this particular natter.

Court will stand in recess.

(END CF COURT)

* * *
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