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pensive glasses, it is quite obvious that the
bright and gaudy céloring would constitute
their chief selling point and attraction to
the customers who would be purchasing
that quality of glassware. Whether de-
fendant had prior knowledge of plaintiff’s
registered mark does not appear, but even
without such knowledge, it is reasonable
to believe that defendant could very prop-
erly have selected the words “rainbow
glassware” to describe theése particular
glasses. What oné word would have bet.
ter described the most attractive and most
important sellingy quality or characteristic
of this merchandise? Advertising is ex-
pensive, and, like sending a telegram, one
secks to say as much as possible in a single
word. The word “rainbow” denoted “rain-
bow colored” or “rainbow striped”, the most
attractive characteristic of the glasses, and
the one which chiefly distinguished these
glasses from other inexpensive ware,

[91 I.am of the opinion that the word
“Rainbow"” is descriptive of “Table Glass-
ware” and that plaintiff does not have a
valid technical trade-mark. The prayer of
the plaintiff for an injunction is denied
and judgment will be entered for the de-
fendant.
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CUSHING v. TEXAS & P. RY. CO. et al,
ani four other cases.

Clv. Nos. 883, 885-888.

United States District Court
E. D. Louistana, Baton Rouge Divislon.

Augz. 24, 1651

Separate actions for deaths of seamen by
Gertrude Pleard Cushing, individually, as
administratzix of the succession of Timothy
Cushing, and on behalf of her minor som,
Timothy Cushing, Jr., by Lucille B. Welden,
individually, as administratriz of the estate
of William R, Wellen, and on behalf of her
minor children, Mary L. Welden and Wil-
liam R. Welden, II, by Mrs. Jean D. Ran-
dolph, widow of Russell R. Randolph, indi-
vidually, and as executrix of his estate, by
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Mrs. Monette M. Lynch, individually, and as
adminigiratrix of the succession of Harold
Lynch, and by Mrs; A, W, Ashley, and Mrs,
Elizabeth Ashley Worthen, individually, and
as co-administratrices -of. the succession .of
Floyd L. Ashley, against the Texas & Paclfic
Railway Company, and others. The suits
were consolidated. Defendant marine under-
writers moved to dismiss and for sumnmary
Judgment, The District .Court, Wright, J.,
held that plaintiffs could not bring direct ac-
tion for damages for death of seamen against
towboat owner's marine insurers,

Motions granted and proceedings dis-
missed.

I Insurance @59“/2 h

Provision of Loulslana statutes author-
izing direct action agamst a tort-feasor’s
liability insurer does not ‘authorize direct
action against insurer under marine policy
protecting owner and charterer of towboat
against liability for personal injury and
accidental death occurring on board vessel.
LSA-RS 22:6(4), (13) (e) 221655,

2. Insurance €&=59114 \

Where plaintiffs filed claims for death
of seamen in towboat. owner’s limitation of
lability proceedings, plaintiffs could not
bring direct action against:owner’s marine
insurers because that would force owner
to turn his insurance into the limitation
proceedings as part of hls interest in the
vessel, which he is not reqmred to do. 46
U.S. CA § 183(a); Jones Act 46 U.S.CA.
§688, - v

8. Shipping €=204 . = |
' Under limitation of liability statute,
value of interest to be sul"rendered by ship-
owner in limitation is value of ship after
co]l:sxon and sh1pownei‘ is then free to

claim ‘'insurance money’ a.s hlS own. 46
U.S.C.A. § 183. o
i

4 Shipping &=203 i

" . Purpose of limitatio‘n,#f liability .stat-
ute is to encourage investment of capital in
shipping in general and in [ships in partic-
ular, and to provide a shipowner with a
method not only of limiting his liability,
but also of protecting himself against loss
by providing himsed with insurance. 46

U.S8.CA. § 183




682

5. Admiralty €=1 )
Congress under its constitutional
prerogative to provide laws affecting ad-
miralty and maritime jurisdiction has oc-
cupied field of limitation of liability of ship-
owners, including contracts of insurance as
they relate to the same. 46 U.S.C.A. § 183,

6. Insurance €=5911%

Representatives of seamen drowned
when towboat sank could not bring direct
action for damages against towboat own-
er's marine insurers even if authorized
by direct action statute of Louisiana, since
Congress had pre-empted field by limita-
tion of liability statute. Fed.Rules Civ.
Proc. rule 54(b), 28 U.S.C.A.; LSA-RS
22:655; 46 U.S.C.A. § 183,

(RIS

James J. Morrison, Arthur A. de la Hous-
saye, Browne & Rault, Raymond H. Kierr,
New Orleans, La., for plaintiffs. .

Breazeale, Sachse, Wilson & Hebert,
Baton Rouge, La., for Texas & P. Ry. Co.

Deutsch, Kerrigan & Stiles, New Orle-
ans, La., for Maryland Cas. Co. and Home
Ins. Co, of New York.

WRIGHT, District Judge.

Five suits now consolidated were brought
against the lability underwriters of the
owner and charterer of the towboat Jane
Smith as well as against the Texas &
Pacific Railway Company to recover dam-
ages for the death of seamen employed
aboard the vessel. The men were drowned
when the towboat capsized and sank in the
Atchafalaya River, Plaintiffs’ right to
bring a direct action against the under-
writers of the owner and charterer is predi-
cated on Title 22, § 655 of the Louisiana
Revised Statutes of 1950.

The underwriters have moved to dis-
miss and for summary judgment, attach-
ing to the motions copies of their policies
in question. The grounds for the motion
are fivefold: 1st, The Court has no juris-
diction over actions as to the underwrit-
ers because plaintiffs are proceeding un-
der the Jones Act, 46 US.CA. § 688
Since that statute creates mo direct action
against tort-feasor’s underwriters no such
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action can be authorized by state statute.
2ad, Section 655 of Title 22 of the Louisi-
ana Revised Statutes of 1950 which au-
thorizes a direct action against a tort-
feasor’s liability insurer does not apply to
policies of marine insurance, 3rd, Section
655 would be unconstitutional if it pur-
ported to apply to policies of marine in-
surance in that it would infringe the ex-
clusive constitutional grant to the federal
government of jurisdiction over marine
matters. 4th, Movers’ assureds, the owner
and charterer of the towboat Jane Smith,
have initiated limitation of liability pro-
ceedings with respect to the accident in
suit and the statutory imjunction of the
Limitation of Liability Act precludes the
instant actions. 5th, Since plaintiffs are
enjoined in the limitation proceeding from
suing movers’ assureds they are precluded
by Section 655 itself from suing movers.

The plaintiffs on the other hand assert
that they are not proceeding primarily un-
der the Jones Act; that federal jurisdiction
in this case is based on diversity of citizen-
ship and jurisdictional amount and plain-
tiffs are proceeding against movers under
Scetion 655 on the contracts of liability
insurance which they contend are for the
protection of the public as well as the as-
sureds. They contend also that the regula-
tion of insurance companies including ma-
rine insurance is a matter specifically re-
served to the states by congressiomal act
and this action under Sectiort 655 is in no
way affected by the so-cailed uniformity
doctrine in admiralty. They contend fur-
ther that the right of action as to the under-
writers is unaffected by the limitation of
liability proceeding in that that proceeding
protects the owner as distinguished from
the insurer and the insurer cannof set up
as a defense to this action the owner’s
defense of limitation.

There are several reasons why this action
may not stand as against the underwriters,
In disposing of these motions, however, this
court will cite but two.

The policies in question are marine
protection and indemnity policies protecting
the owner and charterer of the towboat
Jane Smith against liability for personal
injury and accidental death occurring on
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board the vessel. This type of insurance is
described in the Louisiana Insurance Code
in Louisiana Revised Statutes of 1950,
Title 22, Section .6, Subsection 13(e).

Title 22, Section 6 defines and classifies:

the various types of insurance covered by
the code. Liability insurance is defined in
Section 6, Subsection (4),! whereas marine
and transportation (inland marine) insur-
ance is defined in Revised Statutes Section
6, Subsection (13).2

-[1} Louisiana Revised Statutes of 1950,
Title 22, Section 6553 under which this
action is -brought, 'is entitled “Liability
policy; * * *  direct action against in-
surer” and relates solely to liability insur-
ance as described in Title 22, Section 6,
Subsection {4). The policies in suit, how-
ever, are policies of marine insurance de-
scribed in Title 22, Section 6, Subsection
13(e). The legislature when it used the
term *“liability insurance” in Section 655
obviously intended to limit the application
of that section to liability insurance, If it

1. *(4) Liability. Insurance against the
liability of the insured for the. death,
injury or disability of an employee or
other person, and insurance against the
liability of the insured for damage to
or destruction of another person’s prop-
erty.”

15%.(e) **Marine protection and indem-
nity insurance,” meaning insurance
against, or against legal liability of the
insured for, loss, damage, or expense in-
cident to ownership, operation, charter-
‘ing, maintenance, use, repair or construe.
tion of any vessel, craft or ingtrumental-
ity in use in ocean or inland -water-
ways, including liability of the insured
for personal injury, illness or death or
- for loss of or damage to the property of
another person.” :

3. Sec. 855—“No policy or contract of lia-.
‘bility insurance shall be issued or deliv-
ered in this state, unless it contains
provigiona to the effect that the insolven-
¢y or bankruptey of the insured; shall
not release the insurer from the payment

" of damages for injuries sustained or loss -
oceasioned during the existence of the
policy, and any judgment which may be
rendered against the insured for which
the insurer is liable which shall have be-
come exXecutory, shall be deemed prima
facie evidence of the insolvency of the
insured, and an action may thereafter be

intended Section 655 to-be applicable to
marine insurance it would have said so.
Plaintiffs argue that the term “liability in-
surance” used in Section 655 is broader than
the definition of liability -insurance in Sec-
tion 6, Subsection (4). That argument,
however, is unsupported by the basic princi-
ples of statutory construction, What pur-

pose would there be in defining the types of .

insurance covered by the code if the very
definitions given in the code are to be
ignored by the code itself? ‘

There is yet a more fundamental reason
why the action brought against the under-
writers must be abated, The charterer
and owner of The Jane Smith have filed
limitation of liability proceedings under
Title 46, Section 183, U.5.C.A. Plaintiffs
have filed their claims in that action cover-
ing the very claims here in suit, If this’
action against the shipowner’s underwriters
is allowed to proceed, the shipowner may
be deprived of his right to indemnification
against his underwriters. If these plain-
tiffs should be paid any part of their claims

maintained within the terms and limits
of ‘the policy by the. injured person or
his or her heirs against the imsurer.
The injured person or his or her heirs,
at their option, shall have a right of
direct action against the insurer within
the terms and limits of the poliey in the
parish where the aeccident of injury oe-
curred or in the parish where the in-
sured has his domicile, and gaid action
may be brought against the insurer alone
or against bothk the insured and the
insurer, jointly and in solide. This right
of direct action shall exist whether the
policy of insurance sued upon was writ-
ten or delivered in the State of Louisiansa
or not and whether or mot such policy -
containg a provision forbidding such di-
rect action, provided the aceident or in-
jury oceurred within the State of Louisi-
ana, Nothing contained in this Section
shall ‘be construed to affect the provi-
sions of the policy or contract if the
same are not in violatiofi of the Taws of
this state. It is the intent of this Sec-
tion that any action brought hereunder
shall be subject to all of the lawful con-
ditions of the policy or contract and the
defenses which could he urged by the
insurer to a direct action brought by
the insured, provided the terms and con-
ditiong of such policy or contract are
not in violation of the laws of this state.” -
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in the limitation proceeding, then the ship-
owner under his contracts of insurance
has a right to be reimbursed by his under-
writers. If the underwriters’ exposure on
the policies is exhausted in paying the
claims in this case, then the shipowner’s
right against his insurers will avail him
nothing. '

[2] The effect therefore of allowing
these plaintiffs to proceed directly against
the shipowner’s insurers would be to force
the owner to turn his insurance into the
limitation proceeding as part of “the inter-
est of such owner in such vessel”.4 This
the owner is not required to do. City of
Norwich, 118 U.S, 468, 6 S.Ct, 1150, 30 L.
Fd, 134,

The very purpose of the limitation of
liability statute is to encourage the invest-
ment of capital in shipping in general and
in ships in particular. At the time the
limitation of liability statute was first
adopted by the Congress of the United
States in 1851 there was an essential differ-
ence between the limitation of Hability stat-
utes of the continental countries and that
of England. In the continental countries
such as Holland ® and France®, the value
of the owner’s interest after the collision or
accident was surrendered in limitation,
whereas in England under the Act of 53
George III it was the value before the
accident which had to be accounted for.
Consequently under the continental stat-
utes limitation could be achieved simply by
surrendering the vessel in the condition in
which it was after the accident. The ship-
owner could then claim his insurance and
reimburse himself for any losses resulting
from the collision and the limitation. The
English law on the other hand in effect re-
quired the shipowner to account in the
limitation proceeding for his insurance
money.

[3,4] Congress in passing Revised Stat-
ute, § 42837, our first limitation of liability
statute, adopted the continental view, Nor-
wich & N. Y. Transp. Company v. Wright,
13 Wall. 104, 80 U.S. 104, 20 L.Ed. 585,

4. Title 46, § 183(a).

5. (irotius, War and Peace, Book 2, Chap-
ter 11, Sec. 13.
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Consequently the value of the interest to be
surrendered in limitation under our law is
the value after the collision, and the ship-
owner is then free to claim the insurance
money as his own. City of Norwich,
supra. It is true that in the City of Nor-
wich the Supreme Court had before it for
decision only the question of the account-
ability in limitation proceedings for the
owner’s hull insurance. However, it is
clear from the reasoning in the City of
Norwich that no real distinction can be
drawn in this connection between hull and
marine protection and indemnity insurance.
The purpose of our limitation statute as dis-
tinguished from that of England was and
is to provide a shipowner with a method
not only of Hmiting his liability but also
of protecting himself against loss by pro-
viding himself with insurance. Thus not
only is capital encouraged to come into the
merchant marine but a methed is provided
by which that capital may be Teplenished
after losses resulting from the perils of the
sea.

[5,6] From the above it is obvious
that the Congress of the United States un-
der its constitutional prerogative to provide
laws affecting admiralty and maritime ju-
risdiction has occupied the field of limita-
tion of lability including contracts of in-
surance as they relate to the same. Lind-
gren v. United States, 281 U.5. 38, 50 S.Ct.
207, 74 L.Ed. 686, To give effect to the
direct action statute of Louisiana by allow-
ing these plaintiffs to proceed directly
against the shipowner’s insurers would not
only work material prejudice to the charac-
teristic features of the general maritime
law but would also contravene the essential
purpose expressed by an Act of Congress
in a field already covered by that Act
Title 46, § 183, U.S.C.A.

In view of the foregoing the motions
for summary judgment are granted and
each of these proceedings is dismissed as
to Maryland Casualty Company and Home
Insurance Company of New York.

6. French Ordonnance de la Marine 1681.
7. Now Title 46, § 183, U.8.C.A,
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Since there is no just reason for delay let
judgment be entered herein in accordance
with Rule 54(b), Federal Rules of Civil
Procedure, 28 U.S.C.A,

efit of servicemen,-. their families -and
guests, and sailor was partially sucked in-
to drainage pipe after dive into pool while
water - was being drained therefrom and

‘when there was no .warning of danger,

screen over suction pipe, or guard in at-
tendance at pool, resultant, death by drown-
ing of sailor was proximately caused by
negligence by United States through its
employees and agents acting within scope

- of their employment and authority.

BROWN v. UNITED STATES (twa cases).
Nos. 563, 587.

' Unlted States Distriet Court
8. D, West Virginla, Huntington Division.

" Aug. 18, 1951.

" Suits by George K. Brown; father ot
George Karlos Brown, Jr,, deceased, against
United States of America for oss of services
of minor son and for pain and suffering of
parents occasioned by death of son by al-
leged negligence of defendant, combined with
suit by George K. Brown, as administrator
of the estate of George Karlos Brown, Jr.,
deceased, for damages for prospective earn-
ings of decedent. - The District Court, Wat-
king, J., held that where swimming pool was
maintained by United States at naval sta-
tion for benefit of servicemen and their
guests and families, and where sailor who
was on leave was partially sucked into drain-
age pipe after dive into pool while water was
being drained therefrom but when there was
no warning cf danger, screen over suction
pipe, or guard in attemdance at pool, result~
ant death of sallor by drowning was proxi,
mately caused by negligence of agents and
employees of United States acting withiq
gcope of their employment and authority. .

Judgment for plaintiff In both sactlons.

1. United States €78 B
Where swimming pool was provited
and maintained by the United States 4t
naval station for benefit of service meh;
their ‘guests and families, there was duty
on United States and its agents to use rea!
sonable - care in the maintenance, opéra+
tion and drainage of pool for safety' of
those persons authorized and permitted to
use same, e

2. United States &=78
Where swimming pool was maintained
at naval station by United States for ben-

3. United States =78

Where swimming poo! was maintained
at naval station by United States for bene-
fit of servicemen, their families and guests,

‘and sailor was partially sucked into drain-

age pipe after dive into pool while water
was being drained therefrom when there
was no warning of danger, screen over
suction pipe, or guard in attendance at
pool, sailor was guilty of no negligence
which caused or contributed to his death
by drowning. '

4. United States ©=78 o

Where death of sailor by drowning
while swimming in pool maintained by
United -States at naval station occurred
while sailor ‘was on leave or liberty and
was caused by negligence of agents of
United States, death did not arise out of
or in course of military duty within mean-
ing of Federal Tort Claims Act, and dam-
ages were Tecoverable for death of sailor.
28 U.5.C.A. §§ 1346, 2671 et seq.

5. United States ¢=78 ‘

~ Under Federal Tort Claims Act words
on “furlough” and on “leave” are synony-
mous in that in both instances soldier is
not on active duty, and is not under com-
pulsion of any orders or duty nor on any
fhilitary mission, but is frée to go and do
::';sr:h'e wishes. 28 U.S.CA. §§ 1346, 2671
et seq. i

Sce publication  Words and Phrases,
for other judicial constructions and defi-
: 'nitions of “Furlough” and “Leave”.
6. Action €=50(3)

‘Death €&=31(3, 7} -

. Under Florida law parents have right
of action for wrongful death of minor
child and for pain and mental suffering of
parents which may be maintained by father




